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to land,He has title to the and thatshow he will .sustainprove
the theconstruction of road. He must indamages by object,

instance, to the location of land,the first the road across orhis
he be concluded fromwill afterwards uponinsisting damages.
He must claim at the time so if the; thatdamages proper county

the of theconsiders too a sacrifice forpayment damages great
to be derived from the abandon theroad,benefits itthe may

or locate the Ward,road Fenis v.elsewhere.altogether,project
Laws of is the499; 1847,Gilm. 4. The112,4 p. county§

in of todefendant this character. She is boundproceedings
constructed.assessed,the before the road can bedamagespay

ofavoid the the assessedShe cannot againstpayment damages
thethe orderon the directingher except byappeal, vacating
lia-statute ato be The makesroad countyopened. expressly

Rev.is her.costs, where a recoveredble for judgment against
20.27,ch.Stat. §

and in theBrown Prestonthis caseIn improperly joined
if the hadand, been inobjection interposed properappeal;

reason,for that haveshould, But,it been in thetime, dismissed.
such theof Circuit Court have triedobjection,absence should

causes,differentas two and entered accord-the appeal judgment
be reversed, remanded,The will and the causejudgmentingly.

to the Circuit asdirections Court to docket the twowith appeal
toand of the samecases,distinct proceed accordingly.dispose

reversed.Judgment

Christopher Monro­Error,Plaintiff in v. ThomasYates,E.
e in Error.al.,et Defendants

ERROR TO SCHUYLER.

party maya who beis erroneous to make one called as adiscovery, ita bill forIn
discovery sought.the isthe trial of the cause for whichonwitness

injunction, haddiscovery,a the whichcoming in of the answers to bill forUpon the
dissolved,bill, practicallyit is anfiling having beengranted upon the of thebeen

discovery,continue the bill foruponsuit such a bill. It is erroneous toend of the
discovery.amendatory originalto the bill forsupplementala and billto allowor



TERM,DECEMBER 1851. 213

Tates v. Monroe et al.

groundon thereject applicationan for a new trial ofchanceryA of willcourt
evidence, athe same reasons which would control court offornewly-discovered

law.
negligence,employed by partya is the same as his ownnegligence of counselThe

ofconsequencesand must suffer the it.he
law, a sufficientsuit at is to obtainobject discovery in aid of aThe sole of a bill of

an an-suchanswer, in mean time. Whenproceedingsand at law thestayto the
asked, the courtobtained, or whichpartyis has all the reliefswer and the secured

an dismiss-equivalent to ordergive, injunctioncould the isthe bare dissolution of
ing bill, making dispositionthe a the suit.final of

inbillfiled his1850,On the 15th of C. E. Yatesday August,
wife, andAnnis Monroe hisMonroe,Thomaschancery against

William 1st,A. inHinman, substance: That about January
1840, horse,said forYates of said Hinman a whichpurchased

executed note to Hinman,he his Annis Annis Monroe,)(said
bearer,Annis one1840,dated to said or4th payableJanuary,

11cent, conditioned thatinterest,date,from with twelveyear per
six from thesaid note be within months datemight discharged,

dollars.” That itthereof, the sum of was theneighty-fiveby
said note beunderstood and that mightagreed discharged by

of oneon the farm Hinman, inprairie-breaking Benjamin§>75
the of did,at acre. That Yates in thecounty Schuyler, per$4

of June,months and break said1840, 35| orMay, July, prairie
37| acres, in of said That afterwards,pursuance agreement.
and in October, said1840, measuredwas andprairie-breaking

said William A.accepted Hinman, more than dis­by which
said note. That said Monroes and Hinman have re­charged

fused to deliver said note to Yates, and Monroe atwife,and the
of said haveHinman, Yates,institutedinstigation suit against

in Circuit Court, said toSchuyler upon note, equitycontrary
and conscience. Yates fearsgood be renderedjudgment may

him in said cause the said and Hinmanagainst unless Monroes
are to set forth andrequired matters. Thatdiscover said some
of orator’s witnesses reside in Utah and thatyour California;
until their evidence shall be obtained it be unsafe forwill your
orator to ato trial of the said action, andproceed injunction

to issue and the defendant be restrained from furtherought any
in the said action at law commenced as aforesaid.proceeding

of also and tosummons, defendantsPrayer injunction, required
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answer on oath the inmatters said bill, to,sworn andsigned,
filed.

and issued.orderedInjunction
William Hinman demurredA. to said bill.
Answer of and AnnisThomas Monroe admits the purchase

of the ashorse, stated Yates, but horseby denies that said was
the of Hinman,said and saidthat said horse atproperty says
sale was the saidof said that inAnnis; Hinman,saidproperty
sale and said acted as the said andnote, Annis,oftaking agent
not that saidotherwise; Hinman had no other than topower
sell said horse offor cash or on admits thecredit; making
note, as stated in bill, but denies that at the sale of said horse
and said it understood andnote, was betweentaking agreed

Yates,said that said note beHinman, Annis,and said might
other sumYates for or indischarged by $75, any breaking

at and that if suchprairie any price; wassays any agreement
made, it is void at inlaw and because not containedequity, in

note,said and is inconsistent andit,with is not admissible in
evidence, at law or in to said note; that saidequity, contradict

tonote was be in denies all or belief ofpaid money; knowledge
such as stated in bill,said and have beenagreement says they

and believeinformed no such ever madewas betweenagreement
said Yates and Hinman, and that if such wasany agreement
made it of Annis,was without said and without herauthority

or and disclaimsratification, saidsubsequentknowledge agree-
insistsment, and their admits that didYatesupon legal rights;

on farm of B. Hinman,break but when, acres,howprairie many
orat what how much it worth,was have no know-price, they

answer,and cannot but denies that saidledge prairie-breaking
was done in of said set out bill,in said orpursuance agreement

other said Yatesbetween and said Hinman as the ofany agent
thatAnnis;said denies said done inwas ofbreaking discharge

note,said or that Yates is entitled to credit on said rea-note by
orthereof,son on score;other knows of the mea-any nothing

of saidsurement mentioned in said deniesbill;prairie-breaking
andthat have combined saidconfederatedwith Hinman orthey

other to defraud said Yates in the deniesany person premises;
that have refused to deliver said that Yatesnote, or saidthey
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him,the of said anddemanded note toever orrequested delivery
or hinted to them or eitheralleged,Yates never pretended,says

a credit on said note on of saidaccountof them that he claimed
tohe was entitled credit on saidor that anyprairie-breaking,

time commenced suit said note,note until about the they upon
of but saidin said bill lie wouldas complaint, alwaysalleged

made as to the time henote, and when wouldsaid promisespay
of madeand some those were to saidnote,said promisespay

at law;since the commencement of said suit deniesThomas
said Hinman to commence said suit,were bythey instigated

instituted and were and arebut admits havethey prosecuting
theto collect sum as statednote, bill;suit on said in said de-

is tonies that it but is in accord-contrary equity, thoroughly
that the note is ofance with almost tenequity; years’ standing,

remains andand denies that Yates haswholly unpaid, any
or defence to said note, and that theequitablelegal says allega-

tions in said bill contained untrue;are denies that thewholly
court have in said suitto the at law, topower stay proceedings
obtain ofthe witnesses from Utah and California;testimony
that Yates has at denies thatlaw; haveample remedy they
refused matters into the truth the saiddiscover bill;touching
that, called fornever were such deniesthey upon alldiscovery;
unlawful combinations and confederations wherewith arethey
charged.

filed to answer.of Yates saidReplication
Decree shows that thedissolving injunction theirparties, by

thatsolicitors, said and Annis MonroeThomas movedappeared;
court to dissolve saidthe Said motion oninjunction. coming

answer,be heard on bill and it isto ordered and decreed that
dissolved,be and saidsaid Annis and Thomas Mon-injunction

have to with said suit atroe law. It is furtherliberty proceed
ordered that this cause be continued to the next term of this
court.

movedYates, counsel,his the court for leave to file hisby
cause,amended and bill in this which was exhi-supplemental

“bited, said andYates,sworn to was entitled Christopherby
E. Yates v. Thomas Monroe, Monroe, Hinman,Annis W. A.
and William A. Patterson.”



SPRINGFIELD.216

et al.Yates u. Monroe

“it orderedwas the court: And now onWhereupon thisby
the herein onmotion made this for leave to file adayday sup-

came on to be heard,bill herein and, afterplemental argument,
motion and said leavesaid was overruled refused. Thereupon

said Yates tendered his bill ofthe waswhichexceptions, signed
court. aand sealed the decreeproThereupon wasby formé

bill,the with a tomade view thedismissing original prosecution
ofor error herein.”of an writappeal

cause before Minshall,This was heard in theJudge, Schuy-
Circuitler Court.

Edmunds,Warren for in& error.plaintiff

inBlackwell,S. for defendants error.R.

decree in this caseCaton, J. The must be affirmed. The
a infirst bill filed bill of to aid thewas defencepurely discovery

relief.no other It filedlaw,of an action at wasseeking against
law,the action at andin the Hinman, whoplaintiffs against

not a that record. The otherwas to defendants answeredparty
and fordemurred,Hinman cause. Had hesatisfactorily. good

his answer couldanswered the bill of not have beendiscovery,
the trial at Heas evidence law. was aused on wit-competent

the inon that and that had atrial,ness actionplaintiffs right
bethat he called to theto insist should stand, that they might

cross-examine him.
in of the answers,the the hadwhichUpon coming injunction,

been the bill ofgranted upon filing discovery, proceed-staying
in law,the action at was anddissolved, there wasings practi-

end of suit. Thean that had then obtainedcomplainantcally
he had andall the relief which asked all that the court had

to of anInstead orderenteringpower grant. formally disposing
Court itsuit,of the the Circuit ordered to be continued. After

the dissolution of the the in theinjunction, action atplaintiffs
it and obtained alaw with At the nextproceeded judgment.

term of the court the defendant in that action apresented sup-
and bill to the suit forplemental amendatory original discovery.

This bill sets the same defence to the action at lawup precisely
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the bill of notset in originalwhich had been discovery,up vary-
of a new fact. Andthethat defence introduction singlebying

even of those facts isthe evidence relied in theupon support
thesame as that set in withthe bill of exceptionup discovery,

itthat in this bill is averred that the once had someparty pa-
in theand relation to the of andpers receipts breaking prairie

the the as contendednote, which would establish for,payment
and hiswhich had intoHinman got possessionsurreptitiously

were, orand what theirrefused to return. What those papers
bill, shows thatcontents, however,is not shown. This this

transaction occurred themonths before bill wasmany original
filed,.and of course within the of the and thereparty,knowledge

nocan be reason it was introducednot into that billgood why
that the had the means of theexcept party compelling produc-

tion of those the trial at law, meanspapers, upon of theby pro-
the of witness,cess of court law. Hinman awas competent

and had the and,of means ofpossession apapers, by subpoena
tecum,duces the could there have obtained moreparty appro-
and a ofrelief than court couldpriate complete chancery pro-

him.perly grant
The reasons set forth in this bill for the court toasking open

the and ajudgment allow of thereinvestigation arecontroversy
insufficient. consist inentirely avermentsThey of the negli-

of counsel in notgence court, theemployed attending inexpe-
ofrience other counsel and of theemployed ignorance practice

of the court, on which account the bill wasoriginal inartificially
and thedrawn, that defendant thein action at law was advised

his counsel that the cause not be theby would tried at same term
at thewhich dissolved,was and for that reasoninjunction he
was not when the thecause was tried andpresent judgment
rendered, and that no duedefence made. It is inwasproper

to thejustice the ofsolicitor drew bill towho discoveryoriginal
that so far as of from all thatsay, we are wecapable judging,

have ease,learned that bill seems to have been drawnof this
with skill and judgment.

If the here heldof relief relied were sufficientgrounds upon
to atauthorize to set aa court of aside lawchancery judgment

thereto theregularly obtained, and anewopen controversy,
VOL. xm. 19
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never. be an end of could nomight litigation; society longer
the ofrepose upon security judicial decisions, and judgments

and decrees of courts would becease to looked as the endupon
of All of the defence which thedisputes. ever claimedparty to
have in the court of andlaw,was thecognizable complainant

his that all hisshows own bill evidence toby thatprove defence
the reach ofat all times thewas within ofprocess that court.

hisshows that whole defenceHe could haveclearly been esta-
ofblished the Hinman,testimony who, soby far as appears,

the reach ofwas within the of thealways court. itprocess If
be true that Hinman’s interests were hostile to him, that would
not to seek his ahim a in court ofgive right remedy equity.

toThat is a misfortune which suitors are often subject; and
he had as reasonable a of acertainly prospect fairgetting state-

stand,on the witness asment from Hinman in an answer to a
it isand nowhereinbill thatchancery; pretended, Hinman

had hehave testified been called thefalselywould stand.upon
is,for the relief that sinceAnother thesoughtground judgment

obtained, the has discoveredat law was severalparty witnesses
his defence. But theirhe canwhom prove as heby testimony,
be cumulative to theit,shows would evidenceonly already

and reach; and the excusehis heknowledge onlywithin which
themnot the is,offers for trial that heproduced uponhaving

that those knewwitnesseshad about theforgotten any thing
to the of time which intervenedmatter, hadowing length

notesince the was This is not sufficient togiven. justify
interference The samethe reason exists forsought. rejecting

for a made totrial,an new a court ofapplication chancery,
evidence,of discoveredon the which would de­newlyground

a of a motion acourt law for new trial. In thetermine upon
The v. Court, 294,case of 10 Wend. Savage,People Superior

“ certain,isJ., said, however,C. It that the of Rus­testimony
onewas, trial,at time before thesell known to the itcashier;

to have remembered it.his If he had it,was Iduty forgotten
think it is no reason for a new trial. To the casegranting open
on a is liable to thesuch that it would enableground, objection,

to a trial,for second when hadparties prepare testimony they
the of theirseen and the ofcase, weaknessstrength adversaries’
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a door to same ruleand thus Theown,their open perjury.”
7 TheCutter,in the of Bond v. Mass. R. 207.held,was case

the ofrevival in memory testimony,long-forgottenpretended
of a theunder the influence judgment against party,quickening

is a court to disturb a whichtoo to judgmentsuspicious justify
has been obtained.regularly

he had tocounsel,The of the whom employednegligence
and heattend to the is the same as owncause, his negligence,
8 Mis.Matson,must the of v.suffer it. Fieldconsequences

686.

thethis bill plain-are reiteratedThroughout charges against
combination,tiffs in the Hinman, fraud,ofaction at law, and

beand allexamined,which, maywhenconspiracy, carefully
to col-summed in the that were seekingup theysingle charge,

andbeenavers hadnote,lect a which the paid,complainant
beenhave provedto hiswhich, own mightaccording showing,
orcarelessnesstrial but for hislaw, forgetful-the at ownupon

of those foradviceor for orness, the carelessness improper
he haddefence,ahe had legalIfacts he iswhose responsible.

and at theforum,it in theof properan showingopportunity
must suffer the con-so,to do hefailedtime.the Havingproper

rendered,are wherefewbut judgmentssequences. Perhaps
hadand whichdefence, they neg-had asuppose theyparties

notfor reliefa case mightasmake,to in which stronglected
We cannotus.beforeis nowas the one whichbe presented,

suchat law uponthe for judgmentsset overturningprecedent
offer-it beaside, wouldthis be setShould judgmentgrounds.

business.to then:a to men ownneglectpremiuming
tomerits, regardexamined this bill its withoutI have upon

it wasin whichmodeto thetechnical rules as applicableany
have, bill,anit been originalthat hadseen,and we•presented;

law,at itactionin thea new trialfor the of obtainingpurpose
ofthe interferencecase as would justifydoes not such ashow

to be destitutecasehis ownthe showsThecourt. complainant
hisforfeitedbeenhave byof that theyor if he hadmerits, any,
thetosufficient merits justifyown bill shownlaches. theHad

factthe newcourt,theofthe powersofinterposition equitable
the againstof judgmentwhich renditionis theis,thataverred,
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him, is sufficient to of ait the charactergive proper supplemental
becourt tobill, and the would erred in to allow ithave refusing
itinfiled in a suit which such a bill be admitted. Ascould
towas, the in leavecourt exercised a sound discretion refusing

file this aas bill.supplemental
bill,As an amendment to the it was withoriginal rejected

billtheAfter the in of the answer toequal propriety. coming
an-of the thewherecomplainantdiscovery, may, undoubtedly,
bill,theswer of such a so amend hiscourse,suggests propriety

as to him thisentitle to relief but that; follow,also it does not
asdone,be after the has the casecourt actedmay uponfinally

the bill and theanswer,presented by injunction.dissolvingby
At amleast, I not of for such a course.aware any precedent

law,The issole of a aid of a suit atbill of inobject discovery
to and lawanswer,obtain a sufficient to thestay proceedings,at

■time. obtained,in the mean When an the ofsuch answer is end
answered,the suit is and the has secured all the reliefparty

theasked, or court of couldwhich and the barechancery give;
of the has todissolution been held beinjunction toequivalent

the and abill,an order final of thedismissing suit.disposition
seems to havehowever, notSuch, been the view thetaken in

forbelow, thecourt filed a to the an-complainant replication
swer, thus an issue in a case wasforming which already virtually

and whichof, the court had not the to Thedisposed power try.
notanswer was for the usé bf the Court of but wasChancery,

be on the trialto used at law. If it inwas untrue any respect,
there the to it.was show The ofplace however, insteadcourt,

suit asthe of, nocontinued whentreating disposed it, legitimate
becould answered its the docket.purpose by remaining upon

ifThe he ahad merits incomplainant, properly cognizable
court of should haveequity, them in the ofpresented shape

bill,an without theoriginal to toattempting impart vitality
old suit.

But, that all which was done and thatadmitting was regular,
it notwas now too late to amend bill itso the as to convert
into relief,a bill for the toceased have ancomplainant absolute

amend,to after the ; andwas filed couldright onlyreplication
do so leave of the court. In leavewhetherby determining
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tothe of the court look intoshould be it thewasgranted, duty
suchsee it a caseamendment, and whether presentedproposed

as the to relief. have seen that suchentitled Weparty already
andwas the character of this bill or thatamendment;not being

the refusethe court to lend itscase, counte-verymay properly
nance of ato the continuance which could result in nolitigation,

serve involvebut to the in renewed vexationgood, only parties
and further The decree affirmed.isexpense.

Decree affirmed.

al.Joshua C. Alexander et v. James Tams al.etAppellants,
Appellees.

Appeal prom cass.

part,”has in whole inan been returned “unsatisfied or it aIf execution is sufficientr
chancery, andfiling subjectthe of a in to discover propertyreturn to authorize bill

payment judgment.the of ato
subject which thepaymentcannot to the debts debtor heldCreditors land of under

purchase, comply contract,a contract of he with hiswhere had failed to and had
it, though paid part purchase-moneyrescinded even had thehe of under the con-

; resultingatract in such case a trust does arise in favor thenot of debtor.
only ariseA trust can in of a party pays partfavor who the whole or some definite of

purchase-money, purchasethe at the time the is made. After the title has once
fraud, trust,passed impossibleit resultingwithout is ato raise so as to thedivest

estate, by thelegal subsequent application person,aof the funds of third in satis-
unpaidfaction of the purchase-money.

prayer general relief,the money paidUnder for themay byentitled tocreditors be
parttheir as land,debtor which has re-uponconsideration for a contract been

scinded, unless the be(in deceased,)effects case the distributed foris shotilddebtor
of allthe benefit undercreditors the wills.statute of

This cause was Cassheard at of the Circuit1851,September,
Court, Minshall,by Judge.

The that had obtainedbill,theircomplainants, theyby charge
Wilbourn,various in the CassThomasjudgments against

unsatisfied;Circuit and beenCourt, that had returnedthey
1846, in-charge that Wilbourn died on the- of April,day

testate and W. wasand that Overhallinsolvent, J. appointed
19*
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